Suggested Amendment
To UCITA
AFFECT Amendment-Consumer #1
(Other State Consumer Laws Applicable)

Identification of Section to be changed:

Section 105. Relation to Federal Law; Fundamental Public Policy; Transactions Subject
to Other State Law.

Text Deleted and Inserted:

SECTION 105. RELATION TO FEDERAL LAW; FUNDAMENTAL PUBLIC POLICY;
TRANSACTIONS SUBJECT TO OTHER STATE LAW.

(c)(1) For the purposes of this subsection the term “law which protects
consumers" includes, without limitation:

[Here list state consumer protection statutes]

(2)Law which protects consumers applies to a licensee or recipient of
computer information or computer programs under a consumer contract in the
same manner in that law which protects consumers applies to consumer goods.

(3)Except as otherwise provided in subsection (d), if this [Act] or a term of a contract
under this [Act] conflicts with a consumer protection statute [or administrative rule], the
consumer protection statute [or rule] governs.

Explanation of Amendment (Current law/change made/reason for the change):

State consumer protection laws have traditionally applied to all “goods” and
“services”. Under UCITA, agreements for computer software and on-line services,
such as AOL, are “licenses”. The licensing regime under UCITA therefore creates
a loophole allowing these transactions to escape existing state consumer
protections.

This change would assure that transactions for software and on-line services,
such as AOL, would continue to fall under existing state consumer protections.
This is not really a change! The two state enactments of UCITA to date, Maryland
and Virginia, have made this change. However, they made the change by



amending their individual consumer protection laws. In order to assume
uniformity in making this change in other states that may adopt UCITA, the
change should be made part of the body of UCITA. A note could offer the
possibility of making the change in the individual states’ consumer protection
statutes instead.

This change is necessary in order to modernize state consumer laws to keep
up with the use of a “licensing regime."



Suggested Amendment
To UCITA
AFFECT Amendment-Consumer #2




Explanation of Amendment:

This proposed amendment is interrelated with proposed amendments to Sections
204, 205, 208, 209, and 210. The proposed approach is to eliminate the UCITA
concept of “manifesting assent” as defined in Section 112 and to retain the
standard “show agreement,” used in Sections 202 and 203.

UCITA has two overlapping contract formation concepts, “show agreement” and
“manifesting assent.” In general contract law, these are synonyms. In UCITA,
“manifesting assent” has been turned into a term of art by Section 112. This term
includes formation by double clicking after payment and delivery. Sections 112(d)
and (e).

UCITA’s approach to assent has caused major opposition. This approach was a
key reason that the American Law Institute withdrew from the project, and it has
also been a reason for opposition from state attorneys general. By specifically
approving of the practice of holding back terms until after payment and delivery
(in Sections 112, 208 and 209, among other places), UCITA protects behavior that
is contrary to contract and consumer protection law norms of pre-transaction
disclosure. The proposal is to use the flexible approach to assent embodied in
UCC Article 2, already included in UCITA in Section 202 and 203, which should
be retained.



Suggested Amendment
To UCITA
AFFECT Amendment-Consumer #3

SECTION 204. ACCEPTANCE WITH VARYING TERMS.

A definite and seasonable expression of acceptance in a record operates as an acceptance even if
it contains terms additional to or different from the offer.

Explanation of Amendment:

This proposed amendment and the proposed amendment to Section 205 are taken
from the amended version of UCC Article 2, Sections 2-206 (3) and 2-207, as
presented to the NCCUSL annual meeting in August 2001. UCITA adopts a “last



shot: approach to the battle of the forms (by use of the concept of “manifesting
assent”), contrary to the approach being taken in Amended Article 2.



Suggested Amendment
To UCITA
AFFECT Amendment-Consumer #4

SECTION 20S. TERMS OF CONTRACT: EFFECT OF CONFIRMATION.

If (i) conduct by both parties recognizes the existence of an contract although their records
do not otherwise establish a contract, (ii) a contract is formed by an offer and acceptance,
or (iii) a contract formed in any manner is confirmed by a record that contains terms
additional to or different from those in the contract being confirmed, the terms of the
contract, subject to Section 2-202, are:

(1) terms that appear in the records if both parties:

(2) terms, whether in a record or not, to which both parties agree; and

(3) terms supplied or incorporated under any provision of [ the Uniform Commercial Code].

Explanation of Amendment:

See explanation of amendment for Section 204.



Suggested Amendment
To UCITA
AFFECT Amendment-Consumer #5

Explanation of Amendment:

Same as Section 112.



Suggested Amendment
To UCITA
AFFECT Amendment-Consumer #6

SECTION 209. MASS-MARKETFEICENSE—DISCLOSURE OF MASS-MARKET
LICENSE TERMS.

(b) A term is not part of the license if the term is not available for viewing both before the
consumer is required or requested to perform or pay (whichever occurs first) and thereafter:
(Din a printed license; or
(2)in electronic form that:
(A) Can be printed or stored for archival and review purposes by the licensee; or
(B) Is made available by a licensor to a licensee, at no cost to the licensee, in a
printed form on the request of a licensee that is unable to print or store the license
for archival and review purposes.




Explanation of Amendment:

Current UCITA allows the software publisher or on-line service provider to
hide the terms of the agreement until after the consumer has paid and, in the
context of software purchased in a box at the mall, until after the consumer has
taken the software home, prepared to use it, unwrapped it, loaded it in a computer
drive and begun loading it. Only then, under UCITA, would a consumer know
that, for example, the brand new software is being sold “as is” with no implied
warranty of merchantability, the way cheap used cars are sold in some
jurisdictions.

Current UCITA does, in the struck through language, give a right of return.
But this right exists only until the consumer, clicks on the box agreeing to the
terms. In fact, a consumer who does not install the software soon after the
purchase may lose the right of return without ever seeing the license. In the mall-
bought software example above, once the consumer clicks on that box, if the
license would contain a disclaimer of all warranties and consequential damages,
then the consumer does not have the right to even get the consumer’s money back
if the software does not work, or if it loads a virus onto the computer that erases
the hard drive.

Current case law is unclear whether the post-sale disclaimer of
implied warranties/consequential damages currently being attempted for most new
software is valid. In one commercial case Washington State Supreme Court held
that a contractor who lost $1.5 million due to a software bug which the software
publisher knew about was not allowed to have consequential damages because an
employee or a consultant of the company clicked a license disclaiming
consequential damages after the software was paid for. That case pointed out that
it was a business and not a consumer involved.

The amendment simply says that no term can be an enforceable part of a
license agreement unless the consumer can see and save it before the consumer
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pays for the software or online service. The right of return in subsection(c) is
therefore removed because it would be unnecessary.

This change will allow consumers to comparison shop for the best terms in
the best traditions of our free market economy. The change will also let magazine
writers etc. view all the licenses for competing software to compare the licenses
without having without having to pay for the software. The ability to have these
comparison articles written is what makes a competitive economy competitive
economy.

The changes to (a) are part of the package of amendments suggested to
Section 112 in other proposed amendments eliminating “manifesting assent”
generally. The explanation the changes to this section in coordination with
changes to 112 follows below.

The current draft of UCITA permits the practice of licensors withholding the
terms of the transaction until after the licensee has performed or has become
obligated to perform. In order to give such a practice an appearance of legitimacy,
the drafters have created a web of new concepts (such as manifestation of assent,
the opportunity to review, and the right of return.) which are set forth in section
112. The current version of section 209 builds on those concepts, providing for
some reimbursement of expenses in the right to return (subsection (b)) and
requiring licensees to return software after not agreeing (subsection (¢)). The
current version of section also makes unconscionable clauses unenforceable in
mass market transactions (subsection (a)(1)) and prevents terms which have not
been agreed upon from overriding agreed upon terms (subsection (a)(2).

The proposed amendments to UCITA reject the concept of post sale
disclosure of terms. Therefore, the provisions of 209 which are dependant on that
concept would be no longer necessary. Similarly there is no need for a provision
dealing with conflicts between agreed upon terms and subsequently disclosed
terms. The unconscionability clause of Section 209 would be redundant.
Consequently AFFECT proposes the deletion of the entire text of the current 209
and substitution of new language.

With the renewed emphasis on pre sale disclosures, AFFECT believes it is

essential to require that licensors provide potential licensees with disclosure of
terms that facilitate meaningful consideration of terms and choice among
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competing products. Licensors have not always disclosed terms in a format that
customers can adequately study. Hence, we propose the revised Section 209,
which insures that customers can easily view and print the license terms.

Since electronic advertising, payment and product delivery can be (and
sometimes are) done in a way that consumers would have no ability to have and
preserve a physical copy of the contract terms, the revised Section 209 requires
that consumers must have access to a printed version of the license both before and
after they have paid or become obligated to pay.
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Suggested Amendment
To UCITA
AFFECT Amendment-Consumer #7

Explanation of Amendment:
See Section 209, which requires that mass-market license terms be made available

for viewing before the customer is required or requested to perform or pay.
Section 211 1s weaker and thus should be deleted.
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Suggested Amendment
To UCITA
AFFECT Amendment-Consumer #8
(Prohibiting disclaimer of implied warranties of merchantability,
compatibility and fitness.)

Identification of Section to be changed:
Section 406(h). Disclaimer or Modification of Warranty.
Text Deleted and Inserted:

SECTION 406. DISCLAIMER OR MODIFICATION OF WARRANTY.

[Note that the change in (b)below is included in the text here only because it is
suggested in another suggested amendment of AFFECT. The change which is the
subject of this amendment in (h)]

(b) Except as otherwise provided in subsections (c), (d), and (e), to disclaim
or modify an implied warranty or any part of it, but not the warranty in Section
401, the following rules apply:

(1) Except as otherwise provided in this subsection:

(A) To disclaim or modify the implied warranty warranties arising under
Section 403, language must mention "merchantability" e and "quality" and
“known defects” or use words of similar
import and, if in a record, must be conspicuous.

(B) To disclaim or modify the implied warranty arising under Section 404,
language in a record must mention "accuracy" or use words of similar import.

(2) Language to disclaim or modify the implied warranty arising under
Section 405 must be in a record and be conspicuous. It is sufficient to state
"There is no warranty that this information, our efforts, or the system will fulfill
any of your particular purposes or needs", or words of similar import.

(3) Language in a record is sufficient to disclaim all implied warranties if it
individually disclaims each implied warranty or, except for the warranty in Section
401, if it 1s conspicuous and states "Except for express warranties stated in this
contract, if any, this 'information' 'computer program' is provided with all faults,
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and the entire risk as to satisfactory quality, performance, accuracy, and effort is
with the user", or words of similar import.

(4) A disclaimer or modification sufficient under [Article 2 or 2A of the
Uniform Commercial Code] to disclaim or modify an implied warranty of
merchantability is sufficient to disclaim or modify the warranties under Sections
403 and 404. A disclaimer or modification sufficient under [Article 2or 2A of the
Uniform Commercial Code] to disclaim or modify an implied warranty of fitness
for a particular purpose is sufficient to disclaim or modify the warranties under
Section 405.

[Note that the change in (d)below is included in the text here only because it is
suggested in another suggested amendment of AFFECT. The change which is the
subject of this amendment in (h)]

o Ife] bot . ] od d

(h) Notwithstanding the provisions of subsections (a) through (f) of this section,
oral language or language in a record used in a mass-market transaction will be
ineffective to exclude or modify any implied warranty of merchantability of a
computer program under section 403 of this Act or any implied warranty of fitness
for a particular purpose or that components will function together under section
405 of this Act or to exclude or modify the remedies for a breach of those
warranties, is unenforceable. The provisions of this subsection do not apply to
computer information that is available for the public at no charge beyond the cost
of media and delivery and that may be redistributed at no charge beyond the cost of
media and delivery, or to computer information provided as a bona fide beta test or
similar experimental version of the computer information or computer program
that is not generally distributed.

15



Explanation of Amendment (Current law/change made/reason for the change):

The implied warranty of merchantability in UCITA section 403 is that “the
computer program is fit for the ordinary purposes for which such computer
programs are used”. The implied warranty of fitness for a particular purpose in
UCITA section 405 is, “[I]f a licensor at the time of contracting has reason to
know any particular purpose for which the computer information is required and
that the licensee is relying on the licensor’s skill or judgment to select, develop, or
furnish suitable information . . . there is an implied warranty that the information is
fit for that purpose.” Both these warranties are parallel to what exists in the
Uniform Commercial Code for sales of goods. The implied compatibility warranty
in UCITA is unique. It provides, “If an agreement requires a licensor to provide or
select a system consisting of computer programs and goods, and the licensor has
reason to know that the licensee is relying on the skill or judgment of the licensor
to select the components of the system, there is an implied warranty that the
components provided or selected will function together as a system.”

The UCC allows disclaimer of its warranties. Many states have statutes
prohibiting or limiting the disclaimer of the implied warranty of merchantability
for consumer goods. Generally where allowed, the disclaimer is only used for
cheap used goods, such as low value used cars. At least under the UCC the used
car salesman has to tell the consumer that there is no warranty before the consumer
buys the used car, whereas other provisions of UCITA provide that the consumer
will not find that out about the lack of any warranty on the new software after the
consumer pays for the software (unless other suggested amendments are adopted).

Currently the licenses of most brand new software attempts to disclaim the
implied warranties and sell the new software “as is”. One of the reasons is that
purchasers cannot find that out until after they purchase the software, so they
cannot shop for a software product that has a warranty.

Current case law is unclear whether the disclaimer currently being attempted
for most new software is valid. In one commercial case Washington State
Supreme Court held that a contractor who lost $1.5 million due to a software bug
which the software publisher knew about could not get consequential damages
because an employee or a consultant of the company clicked a license disclaiming
consequential damages. That case pointed out that a business and not a consumer
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was involved. UCITA would clearly allow the commercial case’s result to extend
to consumers and to other software purchasers in all cases.

The change proposed is parallel to a modification that the Maryland
Legislature made when it enacted UCITA. If this provision can be tolerated by
software publishers and on-line service providers in Maryland, it should be
tolerable in other states.
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Suggested Amendment
To UCITA
AFFECT Amendment-Consumer #9
(No prohibitions of reviews of software and on-line services.)

Identification of Section to be changed:

Section 209. Mass-market License.

Text Deleted and Inserted:

SECTION 209. MASS-MARKET LICENSE.

(d) In a mass-market transaction, a license may not include a term that has
the effect of forbidding or restricting the rights or abilities of licensees of computer
information or others to engage in public disclosure of a description, criticism,
comparison, or evaluation of the computer information or its license, and any such
term included 1s unenforceable to the extent these rights or abilities are not
prohibited by other law.

Explanation of Amendment (Current law/change made/reason for the change):

Public policy doctrines and “Fair Use” under copyright law allow for
products to be reviewed. These reviews, like movie reviews, are frequently made
in newspaper and magazine articles (or even in whole magazines like Consumer
Reports) and now on web sites etc. This kind of information is fundamental to a
successful free market economy.

Many software companies have such provisions in their license which
attempt to prevent these exercises of free speech. However, case law has not yet
arisen to prohibit such overreaching terms in the context of the technologies to
while UCITA applies. UCITA is currently silent on this issue. That could be
interpreted by the courts as condoning these practices. Unless outlawed, these
provisions will chill, if not freeze, reviews because of newspaper, magazine and
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other publisher’s fears of the massive litigation that powerful software producers
would bring to bear.'

The change is based on a provision adopted in Virginia’s UCITA. Only two
modifications from the Virginia provision were made. The first was to state that
not only is a term prohibiting reviews unenforceable, it should not be in the license
in the first place. The second was to make sure that the license term could not
prohibit others, in addition to the licensee, from reviewing the software or on-line
service.

'Software publishers do use the prohibitions to block magazine reviews.
("The Test That Wasn't," August 1999 PC Magazine 29. According to that article,
Oracle, “Formally declined to let us [PC Magazine] publish any
benchmark test results.””) (The following restrictions were downloaded on July 20,
1999 from www.mcafee.com, the website for VirusScan, a mass-market software
product. "The customer shall not disclose the results of any benchmark test to any
third party without McAfee's prior written approval.")
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Suggested Amendment
To UCITA
AFFECT Amendment-Consumer #9
(Procedures for changing the terms of the initial agreement.)

Identification of Section to be changed:
Section 304. Continuing Contractual Terms.
Text Deleted and Inserted:

SECTION 304. CONTINUING CONTRACTUAL TERMS.

(a) Terms of an agreement involving successive performances apply to all
performances, even if the terms are not displayed or otherwise brought to the
attention of a party with respect to each successive performance, unless the terms
are modified in accordance with this [Act] or the contract.

(b) If a contract provides that a terms may be changed as to future
performances by compliance with a described procedure, a change proposed in
good faith pursuant to that procedure becomes part of the contract if the procedure:
(1) reasonably notifies the other party of the change; and
(2) in a mass-market transaction, permits-the-etherparty-to-terminate-the

(1) the term is available for viewing both before the consumer is required or
requested to perform or pay (whichever occurs first) and thereafter:
(in a printed license; or
(2)1n electronic form that:
(A) Can be printed or stored for archival and review
purposes by the licensee; or
(B) Is made available by a licensor to a licensee, at no
cost to the licensee, in a printed form on the request of a licensee that is unable to
print or store the license for archival and review purposes, and
(11) the licensee agrees to the term
(c) The parties by agreement may determine the standards for reasonable
notice unless the agreed standards are manifestly unreasonable in light of the
commercial circumstances.
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(d) The enforceability of changes made pursuant to a procedure that does not
comply with subsection (b) is determined as follows:

(1).in a mass market transaction, the term is enforceable if after receiving
notice of the term the licensee explicitly agrees to the term, or

(i1) otherwise by the other provisions of this [Act] or other law.

Explanation of Amendment (Current law/change made/reason for the change):

UCITA, as drafted allows the terms of the initial agreement to which the user
originally agreed, to be changed by a “reasonable procedure” stated in the initial
agreement. The terms could therefore be changed without the user first agreeing to
the change, or deciding to discontinue the use of, for example, an on-line service.
An on-line service could argue, for example, that the change need only be posted
on a web site to be “reasonable”. Hence, an on-line service that charges the users’
credit cards each month could change the amount of the charge by posting the
notice on a web site and charging the larger amount to the user’s credit card.

While this may be appropriate for a negotiated contract, it is inappropriate in a
mass-market setting where users do not have a procedure in place for monitoring
the changing terms of the contract. The licensor should have the responsibility to
assure the customer’s awareness of such changes. The proposed amendment
requires that any procedure adopted by the on-line service still has to require the
user’s prior agreement to the change in the same way that other suggested
amendments would require initial agreement.
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Suggested Amendment
To UCITA
AFFECT Amendment-Consumer #10
(Mixed hardware/software products.)

Identification of Section to be changed:

Section 103(b). Scope; Exclusions:
(Companion amendment:) Section 102. Definitions. Section (9): “Computer”

Text Deleted and Inserted:

SECTION 102. DEFINITIONS.
(a) In this [Act]:

(9): “Computer” means an electronic device that aceepts-is designed
for the sole purpose of accepting information in digital or similar form and
manipulates it for a result based on a sequence of instructions.

SECTION 103. SCOPE; EXCLUSIONS:

(a) This [Act] applies to computer information transactions.

(b) Notwithstanding any other provision of this Act, this Act does not govern
contract formation in a transaction including both computer information and goods.
For issues other than contract formation,Eexcept for subject matter excluded in
subsection (d) and as otherwise provided in Section 104, if a computer information
transaction includes subject matter other than computer information or subject
matter excluded under subsection (d), the following rules apply:

(1) Ifa transaction includes computer information and goods, this
[Act] applies to the part of the transaction involving computer information,
information rights in it, and creation or modification of it. However, if a copy of a

computer program operates the features is-contained-inand-seld-orleased-aspart of

goods, this [Act] applies to the copy and the computer program only if:
(A) the goods are a computer or—eompa%e%pe&phemi—o%
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Note that the change in (d) below is included in the text here only because it is
suggested in another suggested amendment of AFFECT.

(d) This [Act] does not apply to:

(1) a financial services transaction;

(3) an agreement to create, perform or perform in, include information in, acquire,
use, distribute, modify, reproduce, have access to, adapt, make available, transmit,
license, or display:

(A) a motion picture or audio or visual programming, other than in (i) a mass-
market transaction or (ii) a submission of an idea or information or release of
informational rights that may result in making a motion picture or similar
information product; or

(B) a sound recording, musical work, or phonorecord as defined or used in Title 17
of the United States Code as of July 1, 1999, or an enhanced sound recording, other
than in the submission of an idea or information or release of informational rights
that may result in the creation of such material or a similar information product.

(4) a compulsory license;

(5) a contract of employment of an individual, other than an individual hired as an
independent contractor to create or modify computer information, unless the
independent contractor is a freelancer in the news reporting industry as that term is
commonly understood in that industry;

(6) a contract that does not require that information be furnished as computer
information or a contract in which, under the agreement, the form of the
information as computer information is otherwise insignificant with respect to the
primary subject matter of the part of the transaction pertaining to the information;
(7) unless otherwise agreed between the parties in a record:

(A) telecommunications products or services provided pursuant to federal or state
tariffs; or

(B) telecommunications products or services provided pursuant to agreements
required or permitted to be filed by the service provider with a federal or state
authority regulating those services or under pricing subject to approval by a federal
or state regulatory authority; or

(8) subject matter within the scope of [Article 3, 4, 4A, 5, [6,] 7, or 8 of the
Uniform Commercial Code].
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Explanation of Amendment (Current law/change made/reason for the change):

A mixed transaction is a transaction in which the product being sold contains
both hardware and software. Examples would be smart toasters, refrigerators or
even cars which have, or soon will have, microprocessors in them that run the
hardware based on software which on the chips or which is supplied to the product
from a website, or through another method of deliver. If UCITA governs the
software in these goods, which law should apply to issues which can’t be split
between different parts of a single product, such as the law for contract formation?
Should it be existing UCC article 2 on sales of goods, or should it be UCITA
which is designed for purchases of software and on-line services.

The issue of mixed transactions, those involving both goods and software or
other computer information, is difficult and important. Indeed, the Article 2
drafting committee struggled with this issue for years. One might initially, but
erroneously, think that the line could be drawn based on whether the software is
“contained in” or embedded in the goods. However, numerous technical
commentators have noted that the line between embedded and non-embedded
software cannot be drawn with precision, and that any line can be easily engineered
around in product design. Software can be delivered to goods on a chip, through a
wireless query to a computer or website, and in a wide variety of other methods.
Competing goods may use different methods to acquire and refresh software which
contributes to features of goods. Yet another problem is that goods may compete in
the same marketplace even though some of the goods use computer information,
while others do not. A digital watch and a ticking watch, after all, compete for the
same wrist. We believe that it is important for competing goods to be governed by
the same law, to the maximum extent possible.

The proposed change would apply the current law of contact formation for
goods to all mixed goods/software transactions. The amendment further applies
the law of goods to all aspects of the goods transaction, including software aspects,
unless the goods are a computer.

The rule now found in UCITA applies UCITA to software sold or leased
with goods if any of the following occur: 1) the software is not “contained in” the
goods; 2) the goods are a computer or a computer peripheral, or 3) a material
purpose of transactions in goods of that type is to obtain access to or use of the
software. UCITA may perhaps also apply if the software is not “sold or leased”
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with the goods, but instead licensed. Our amendment tightens this considerably,
restricting UCITA to software transactions not involving goods, or software
transactions where the goods are a computer.

The current UCITA standard is too open, too factual, and will sweep too
much of the software which operates goods into UCITA. The current UCITA rule
would create a hodgepodge of conflicting law applying to different parts of the
same transaction. It would base the selection of applicable law for software-driven
features of goods on the factual question of whether the software is “contained in,”
the goods, a result that can be changed by product design decisions. It would
exclude software contained in any smart goods that are deemed to be “computers”,
broadly defined, and “computer peripherals,” an even broader category. It also
contains a broad “material purpose” inclusion standard for software which operates
smart goods.

The UCITA rule is flawed because competing goods would be governed by
different law, depending on whether and to what extent those goods are operated
by software. The UCITA rule also creates a risk that the same product will be
covered by different law in different jurisdictions, because jurisdictions may differ
in how they apply the factual predicates such as “contained in” and “material
purpose,” or in how they define “computer peripheral.”

Any rule that draws a line between UCITA and other law for software in
smart goods will be either under-inclusive or over-inclusive. Software in too
many kinds of goods will be pulled in, or in too few. The UCITA drafters
selected an over-inclusive definition. We respectfully suggest that it is better
to be under-inclusive than over-inclusive when moving software which
operates non-computer goods out of the ambit of traditional goods law.

The changes we have proposed would mean that all software which
operates features of a non-computer consumer electronic product, a home
appliance, an automobile, and other similar consumer goods would be
excluded from UCITA. This simple rule could not be “engineered around” by
changing the manner of delivery of programs contributing to the features of
goods. Competing goods would be treated under the same law, regardless of
whether or how those goods use software. Unlike the UCITA test, which is
highly factual, the application of this test for the scope of UCITA should not
depend on factual questions that will have to be litigated on a product by
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product basis, and that may be decided differently in different jurisdictions,
even for the same product.

Another reason to abandon the UCITA scope rule on mixed transactions
is that under the current UCITA rule, UCITA will cover the software aspects of
more and more goods transactions as the line between goods and software
continues to blur in the marketplace. Proponents of UCITA might accurately
point out that UCITA would reach only the software, not the hardware,
portions of those goods. However, when something goes wrong with a good, it
should not be the responsibility of the consumer to determine whether the
problem was a hardware or a software problem, and the consumer’s remedies
should not differ depending on which part of the goods — hardware or software,
caused the problem.

The definition of computer also should be changed. The definition of computer
now found in UCITA is so broad that virtually any devices that processes digital
information is a computer, including a heater thermostat, a braking software chip,
and other items that would not fall into any commonsense definition of computer.
Because the definition of “computer” is used in UCITA to sweep software sold
with goods into UCITA, that definition should be much narrower than the current
UCITA definition.
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Suggested Amendment
To UCITA
AFFECT Amendment-Consumer #11
(“Opt-in/opt-out” for mixed hardware/software products.)

Identification of Section to be changed:
Section 104. Mixed Transactions: Agreement to Opt-in or Opt-out.
Text Deleted and Inserted:

SECTION 104. MIXED TRANSACTIONS: AGREEMENT TO OPT-IN OR
OPT-OUT.

The parties may agree that this [Act], including contract-formation rules,
governs the transaction, in whole or part, or that other law governs the
transaction and this [Act] does not apply, if a material part of the subject matter
to which the agreement applies is computer information or informational rights
in it that are within the scope of this [Act], or is subject matter within this [Act]
under Section 103(b), or is subject matter excluded by Section 103(d)(1) or (3).
However, any agreement to do so is subject to the following rules:

(1) An agreement that this [Act] governs a transaction does not alter the
applicability of a statute, rule, or procedure that may not be varied by
agreement of the parties or that may be varied only in a manner specified by
the statute, rule or procedure, or of any law protecting inelading a consumers
protection-statute-for-administrative-rale}—In addition, in a mass-market
transaction, the agreement does not alter the applicability of a law applicable to
copy of information in printed form.

(2) An agreement that this [Act] does not govern a transaction:

(A) does not alter the applicability of Section 214 or 816; and
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(B) In a mass-market transaction, does not alter the applicability under [this
Act] of the doctrine of Unconscionability or fundamental public policy or the
obligation of good faith.

(3) In a mass-market transaction, any term under this section which changes
the extent to which this [Act] governs the transaction must be conspicuous.

(4) A copy of a computer program which operates the features eentained-in-and

seld-erleased-aspart of goods and which is excluded from this [Act] by
103(b)(1) cannot provide the basis for an agreement under this section that this

[Act] governs the transaction.

Explanation of Amendment (Current law/change made/reason for the
change):

UCITA is intended to apply to “computer information” -- software and
on-line services. The proponents of UCITA have argued that UCITA is needed
for “computer information” because “computer information” is different and
needs different provisions -- provisions that have ended up being less
protective to consumers and other end users.

However, this section of UCITA authorizes sellers to put provisions in
their boilerplate agreements top bring under UCITA products that are not
“computer information.” That is, the boiler plate can “opt-in” transactions now
covered by other law into UCITA. "Opt in" raises all the problems described
in connection with mixed transactions in which goods are operated in whole or
in part with software. (See the amendment relating to this issue in Section
103.) The suggested amendments here to Section 104 do two things:

The first, and principal, change suggested in this section is in subsection
(4). UCITA contains a useful provision in section 104(4) that a copy of a
computer program covered under section 103(b)(1) cannot be the basis for an
opt-in of the whole transaction to UCITA. This language must be tightened so
that calling the license part of the goods transaction a “license” rather than a
“sale” or “lease” does not change the result. It must also be tightened so that
whether the software is “contained in” the goods or delivered to them for use in
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another way is not a deciding factor. The proposed amendment makes these
changes.

Without these changes, the protection of subsection 101(4) against
broadly opt-in goods transactions into UCITA could be illusory. Goods that
are merely operated by software should not be brought under the umbrella of
UCITA regardless of how the software is delivered to the goods. A provision
permitting broad opt-in in a non-negotiated contract honors drafter power, not
mutual autonomy of the parties. UCITA’s proponents contend that goods law
and other law is poorly designed for computer information transactions, and
that UCITA’s rules are designed particularly for computer information
transactions. A broad opt-in authorization to bring some goods transactions
under UCITA turns this notion upside down, for example, by applying rules to
goods transactions that the proponents say are designed for non-goods.
Without the suggested amendment, UCITA could be applied to transactions for
which it was not designed, for example, a goods transaction, merely because
that transaction has computer information elements which are not “contained
in” the goods or which are licensed rather than sold or leased.

The second amendment is the change in section 104(1). It is needed
because, as drafted, UCITA preserves consumer protection rules from the
effect of opt-in only if those rules are “non-variable by agreement.” This will
have to be litigated under hundreds, if not thousands, of statutes, with attendant
expense, delay, and uncertainty. Consumer protection rules, by their nature,
are designed to be mandatory rules. In the rare event a consumer protection
rule expressly states that it is variable by agreement, then it would be variable
under its own terms, and the commentary to UCITA could recognize that it
does not change such other explicit statutory language, if any such exists.
UCITA should preserve those consumer protection rules which are simply
silent on the ability to vary without requiring litigation on whether each one is
variable by agreement, which seriously undermines the value of the
preservation.
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Suggested Amendment
To UCITA
AFFECT Amendment-Consumer #12
(Choice of Forum)

Identification of Section to be changed:

Section 110. Contractual Choice of Forum.

Text Deleted and Inserted:

SECTION 110. CONTRACTUAL CHOICE OF FORUM.

(a) The parties in their agreement may choose an exclusive judicial
forum unless the choice is unreasonable and unjust.

(b) A judicial forum specified in an agreement is not exclusive unless
the agreement expressly so provides.

(c) In a consumer transaction a term that provides for a judicial forum
that would not otherwise have jurisdiction over the licensee is unenforceable.

Explanation of Amendment (Current law/change made/reason for the
change):

Current UCITA set out above lets the “parties in their agreement”
choose a judicial forum unless is unreasonable and in addition unjust. Of
course the agreement is always drafted by the software publisher or on-line
provider and a consumer would not be able to get this term changed
negotiation with the salesman even if the consumer had the sophistication to
understand the term or its implications. According to the commentary to
UCITA general case law states, “[ A]n agreed choice of forum based on a valid
commercial purpose is not invalid simply because it adversely affects one
party, even if bargaining power was unequal.”

The change is identical to Uniform Commercial Code Section 106 of
Article 2A, covering leases.
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Under UCITA, a consumer in Washington, D.C. who wants to sue to get
back several hundred dollars paid to a software publisher will not be able to get
to the California courts. Yet the software publisher will be able to name
California as the forum state in the license terms which the consumer clicks on

at some point so long as the publishers has a “commercial purpose” for naming
California.
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Suggested Amendment
To UCITA
AFFECT Amendment-Consumer #13
(Choice of law governing the transaction.)

Identification of Section to be changed:

Section 109. Choice of Law.

Text Deleted and Inserted:

SECTION 109. CHOICE OF LAW.
(a) Except as provided in subsectlon (e).t-Fhe partles in their agreement may

(b) In the absence of an enforceable agreement on choice of law, the
following rules determine which jurisdiction’s law governs in all respects for purposes of
contract law:

(1) Except for consumer contracts, a-An access contract or a contract
providing for electronic delivery of a copy is governed by the law of the jurisdiction in
which the licensor was located when the agreement was entered into.

(2) A consumer contract

(1) that requires delivery of a copy on a tangible medium is
governed by the law of the jurisdiction in which the copy is or should have been delivered to
the consumer, or

(i1) otherwise is governed by the law of the jurisdiction in
which the licensee resides at the time the license becomes enforceable

(3) In all other cases, the contract is governed by the law of the
jurisdiction having the most significant relationship to the transaction.

(c) In cases governed by subsection (b), if the jurisdiction whose law
governs is outside the United States, the law of that jurisdiction governs only if it provides
substantially similar protections and rights to a party not located in that jurisdiction as are
provided under this [Act]. Otherwise, the law of the State that has the most significant
relationship to the transaction governs.

(d) For purposes of this section, a party is located at its place of business if it
has one place of business, at its chief executive office if it has more than one place of
business, or at its place of incorporation or primary registration if it does not have a physical
place of business. Otherwise, a party is located at its primary residence.

(e) In a consumer contract, the choice of law is enforceable only if
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(a) the law chosen by the parties is that of a jurisdiction in which the
licensee resides at the time the license becomes enforceable, or within 30 days thereafter, or

(b) where the contract requires delivery of a copy on a tangible
medium, the law chosen by the parties is that of a jurisdiction in which the copy of
computer information is_or should have been delivered.

Explanation of Amendment (Current law/change made/reason for the
change):

Current UCITA allows almost unlimited choice of law in commercial
transactions. For consumers, the choice is also unfettered except for any
provisions of the law of the consumer‘s home state that the home state has
declared cannot be altered by agreement.

Current Uniform Commercial Code, Section 1-105 limits the choice of
law to the laws of a state that have a reasonable relation to the transaction. It
provides, “Except as provided hereafter in this section, when a transaction
bears a reasonable relation to this state and also to another state or nation the
parties may agree that the law either of this state or of such other state or nation
shall govern their rights and duties.

The suggested amendment parallels the choice of law provision for
consumers in current Uniform Commercial Code Article 2A dealing with
leases.

The suggested amendment provides that law be the state where the consumer
resides, or is about to move to, or in the case of tangible medium, the state
where it is delivered.

Unfettered choice of law makes some sense in commercial transactions.
They often span state lines. They are frequently arranged with legal help with
access to the laws of other states. They are frequently bargained at arms
length.

Consumers are only familiar with the their states’ laws and are ill-
equipped to find or evaluate the laws of another state the seller might choose to
select. Consumers must accept boiler plate agreements or not make the
purchase at all. The choice of law UCITA allows will simply cause a race to
the bottom -- the state with the worst laws for consumers will be chosen.
While the current UCITA draft makes concessions for laws of the consumer’s
home state that cannot be varied by agreement, there are lots of other laws on
the making of the formation of the agreement etc. that are important.
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Suggested Amendment
To UCITA
AFFECT Amendment-Consumer #14
(Unconscionability/Reasonable Expectations)

Identification of Section to be changed:

Section 111. Unconscionable Unreasonable Contract or Term.

Text Deleted and Inserted:

SECTION 111. UNCONSCIONABLE UNREASONABLE CONTRACT OR

TERM.

(a) If a court as a matter of law finds a contract or a term thereof to have
been unconscionable or to have frustrated the reasonable expectations of the
non-drafting party at the time it was made, the court may refuse to
enforce the contract, enforce the remainder of the contract without the
unconscionable or the unreasonable term, or limit the application of the
unconscionable or unreasonable term so as to avoid an unconscionable or
unreasonable result.

(b) If it 1s claimed or appears to the court that a contract or term thereof
may be unconscionable or unreasonable, the parties must be afforded a
reasonable opportunity to present evidence as to its commercial setting,
purpose, and effect to aid the court in making the determination.

Explanation of Amendment (Current law/change made/reason for the
change):

Unconscionability as proposed by the drafters makes unenforceable only
terms that"shock the conscience" (or that violate public policy under section
105). This will not address other surprising terms included in standard form
contracts under UCITA. The reasonable expectations standard is an
appropriate way to augment the Unconscionability standard in the context of
standard form contracts under UCITA because it facilitates evaluation of the
term from the perspective of the non-drafting party.
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Other Problems

The amendments submitted on behalf of consumers in full form

address only the most fundamental of the consumer problems with UCITA.
Other important amendments are also necessary for UCITA to be worthy of
endorsement as a balanced piece of legislation by NCCUSL, the ABA or any
state’s legislative study commission.

They include:

Delete section 108(b), addressing authentication, which makes
compliance with a commercially reasonable authentication procedure
adopted by the parties or established by law per se an authentication
regardless of the surrounding circumstances.

Amend the definition of “send” in section 102(60), so that it at least
excludes from the definition of a sent item one which the sender
knows has bounced back to the sender. The present definition is
less friendly to recipients of messages than UETA. Under the UCITA
definition, a message which bounced back to the send has per se
been sent.

Delete the definition of “return”: The definition of “return” in section
102(57) should be deleted, because the structure of “delivery first,
learn the terms later, return if you don’t like the terms” should be
deleted. The definition of return is also flawed because it covers only
return of the computer information, and fails to include “goods sold or
transferred, or for which the licensor become contractually obligated,
in the same transaction.” Under the current definition, the customer
is stuck with the hardware while having a theoretical right to return
the software.

Restrict variation by agreement of the perfect tender rule: Section
113(3) should be amended to list the perfect tender rule of section
704(b) for mass market transactions as one of the items not variable
by agreement.

Amend the attribution rules so that they do not reach those acts of
electronic agents which do not qualify as the act of an agent under
agency l